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Foreword

by
Maxine Thomas

S

ome of the rich contributions to research at the Kettering Foundation
come from the many visitors and residents who stay at the foundation
for short periods of time and work on ideas related to the research of
the foundation, but considered through their own lenses of practice and
place. This is true whether the visitor is from the United States or from
another country.
The pieces in this book are excerpted or adapted from reports on
research projects conducted by some of our international fellows during
their stay at the foundation. They are intended, among other things, to
provide ideas, guidance, and inspiration for those who come after them.
The subjects are as varied and far-flung as the fellows themselves, although
a surprising number of them deal with the problems of minority groups
seeking civic agency. They reflect the learning that grew out of their stay and
their research in their home countries.
Some of these fellows chose topics that illuminate problems of critical
interest in their own parts of the world. Tendai Murisa from Zimbabwe
and Angela Navarrete-Cruz from Colombia write about the need for agrarian reform and illuminate the struggles of small-holder rural populations
in Africa and in Colombia to gain a significant say in the agricultural policymaking of their countries. Leonardo Neves Correa introduced Kettering
to a completely new audience. He explores controversies over education for
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the deaf in his native Brazil. Each of these authors uses the experience to
build upon skills derived from earlier experience with KF and honed in their
immersive research while in residence.
Three of our Chinese fellows pursued interests in the American judicial
system. Liu Hui examines the changing political factors that influenced the
choice of US Supreme Court justices throughout the history of the court.
Zhai Guoqiang analyzes the intricate differences underlying the structure
and implementation of the US and Chinese Constitutions, while Jing Zhou
takes on the question of whether the Equal Protection Doctrine as implemented in the United States could be applied to judicial practice in China.
Cross-cultural matters occupy the thoughts of Alina Starinets from
Russia and Zhan Chunping from China. Starinets writes about racial and
ethnic tensions in both Russia and the United States, with a focus on the
problems of migrants who come to Russia from former Soviet republics.
Zhan’s two-part essay explores ways of improving the experiences of foreign
students enrolled in international programs of Chinese and US universities
and examines the experiences of immigrants in the United States in seeking
to answer the question of whether America is “still a melting pot.”
Guo Jie describes a related aspect of the immigrant experience in her
essay entitled, “Who Are We?”, a study of the multiple ways Latin Americans identify themselves in this country. Harley Eagle, a native North
American, tells the story of a cross-cultural experience that illustrates the
bonds between a Maori community in New Zealand and Native American
peoples in North America.
Finally, an interview with New Zealander Maureen Gillon directly
chronicles the connections between what she learned during her time at
the Kettering Foundation and her work in the health-care and educational
communities of her native Porirua, particularly in giving voice to heretofore
disenfranchised segments of the population in and around the city.
Of necessity, the work that is presented here is a snapshot of an ongoing
conversation among international residents and Kettering staff. Its utility
and impact on the foundation’s larger research is only partially clear now
but some of these ideas have gone on to greatly influence our multinational
work, as well as to put many of our research inquiries in a fuller context. It
is with pleasure that I offer this volume for your review and hope there will
be something that enhances your own work.
Maxine Thomas, Vice President
Kettering Foundation

1
Implementation of the
Chinese and US Constitutions:
A Comparative Study
by
Zhai Guoqiang

L

ike the United States, China has a written constitution. Many scholars think that the Chinese Constitution exists in name only. But,
because they use American constitutional theories to evaluate the
Chinese Constitution, these scholars cannot effectively describe it.
In the past 30 years or more, China has been basically successful in
transforming its society and is notable for having maintained social stability, for maintaining economic growth, and for improving people’s lives. The
Chinese Constitution, at present, differs in orientation from the centralism
reflected in the Soviet model and also differs from the Western democratic model; it is difficult to explain the Chinese constitutional system using
Western terminology. Therefore, academic circles need to treat this “socialist
1
legal system with Chinese characteristics” under the guidance of the party
in power, seriously. In the past 30-plus years, the Chinese Constitution has
not performed what would be called the normative function; rather it has
mainly performed the function of providing principles of political guidance.
This Constitution has reflected the mainstream ideology and changes in the
nation’s basic economic system. From 1949 to the present, the Constitution
has mainly provided political guidance principles or manifestos, but that
is not all there is to it. In fact, together with progress in developing rule
of law in China, the Chinese Constitution has had the effect of bringing
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legal standards into play. More and more state organs and departments have
gradually begun to view the Constitution as a legal norm.
There is no model in which a single main body implements the Constitution; all state organs have the duty to implement the Constitution. In
the United States, the judicial branch plays an important role in the interpretation and implementation of the Constitution, but Congress and the
administrative branches also implement the Constitution within the limits
of their powers. Similarly, in China different organs have the power and
duty to implement the Constitution. In fact, the document stipulates that
all state organs, party organizations, and social groups have the duty to
implement the Constitution. Generally speaking, Western scholars describe
the Chinese system of government as a centralized system. In reality, authority
is distributed among the different systems and ministries. As in the United
States, different departments in China have different understandings and
interpretations of constitutional issues. As a result, there is also the need for
constitutional dialogue between different governmental branches.
In the United States, the majority of constitutional disputes are solved
through judicial review. This is a systemic arrangement designed to solve
political problems through legal procedures. This type of constitutional
dialogue is developed around judicial review; the courts play a leading
role. However, the courts are not the only leading organ; other organs also
organize platforms for dialogue within the limits of their powers. Even if it
is the court that explains the Constitution during actual cases, the political
departments, various social organizations, interest groups, and the public
also participate in constitutional dialogues. Furthermore, sometimes this
kind of dialogue occurs outside the court. For example, for those political
problems not believed to involve judgment, constitutional dialogue is mainly
carried out through political departments. This paper will try to analyze the
dialogue mechanism in the implementation of the Chinese Constitution
through comparison with the constitutional system of the United States.

Comparing the Basic Structures of the Constitutions of
China and the United States
China is a densely populated, developing country. Deng Xiaoping
summarized the situation in China as “large population, thin foundation.”
The general theory is that the social structure of traditional China is hier2
archical. Confucian doctrine used to be the mainstream social view, but
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traditional social values and views have been attacked, changed, and even
destroyed in the past 100 years. The Cultural Revolution brought about
unprecedented destruction of China’s traditional culture. On the whole,
present-day China is still in the process of transforming from a traditional
society to a modern society. There has never been a Western-style constitutional system established in China. Although there was a constitution
when the Kuomingtang was in control of China, it was not effectively implemented throughout the country. After 1949, the Chinese Communist Party
tried to overthrow the whole Kuomintang legal system so as to establish
a socialist constitutional system. Consequently, it borrowed constitutional
theory and practice from the Soviet Union and combined it with the governing experiences of the Chinese Communist Party during its revolution,
to shape the constitutional system of today’s China. There are two main
differences between the structure of the Chinese and US Constitutions:
the federalist system and the division of power, which separately embody a
vertically and horizontally structured division of power.

Binary and Unitary Systems
The United States adopted a binary constitutional system. Each state
has its own constitution, which establishes the governing system of the state
government, including the legislative, judicial, and administrative organizations. The federal Constitution establishes the federal government system.
Under the American federal system, the authority of the federal government
comes from all the states. The states maintain a high degree of autonomy.
The Chinese Constitution supports a unitary system, which is different
3
from the federal-state binary constitutional system in the United States.
According to the Chinese Constitution, the power of local organizations
comes from the central government. If there are any differences, the local
government must obey the decision of the central government. The Chinese
Constitution emphasizes the unified order and does not admit local independent sovereignty. Under this system, local power comes from state-level
law and is bestowed by the central government. The local governments
have a certain amount of authority, but the division of power between the
central government and the local government is not clear. The division of
power between the American federal and state governments is clearer; the
federal government and the states each implement the federal Constitution
and each state implements its own constitution. (The US Supreme Court
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once asked a state superior court to interpret a connotation in its constitution.) Although China does not use the federal system as a principle for its
Constitution, Chinese law allows the political and legal systems of Hong
Kong and Macao Special Administrative Regions to be different from those
on the mainland and these areas enjoy even greater sovereignty than the
US states under the federal system. Thus, if one considers the relationship
between the special administrative regions and the central government, it is
somewhat questionable whether one can describe the Chinese government
as a unitary constitutional system.
The structure of the Chinese Constitution is a compartmentalized (lineblock) structure. Authority can go from the central government to the local
base from top to bottom (line), but as far as specific organs and departments are concerned, they are subordinate to different localities (blocks).
According to the Constitution, when different departments have different
understandings of the Constitution, these are adjudicated by their common
superior department. For example, when a difference occurs between the
regulations set up by a State Council department and a local government, it
can be reported to the State Council to be adjudicated. The important content of the US Constitution is to affirm the distribution of power between
the states and the federal government, but there are no clear rules about the
relationship between the central and the local governments in the Chinese
Constitution. There is only a principled regulation: “The division of authority between the central and local state organizations follow the principle
that under the unified leadership of the central government, local initiative
and enthusiasm are to be fully developed.” The local government enjoys
a certain degree of sovereignty. Some reform measures that have violated
4
the Constitution were called “benign violations of the Constitution.” At
the present time, China is still in the process of reform. How to distribute
authority between the central and local governments is an important problem facing the present and future of China.

Separation of Powers and Democratic Centralization
The United States, a governing system that calls for the separation of
5
powers, is based on the theories of Locke and Montesquieu. Under this
system, the three different branches of the US government have a strict
division of labor and maintain checks and balances on each other. The
Chinese Constitution rejects the American model and instead practices the
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principle of democratic centralization with the People’s Congress at its apex.
According to the Chinese Constitution, democratic centralization is the
basic principle for dealing with this vertical relationship. According to Deng
Xiaoping, the main reason for not adopting the division of powers is that it
is too involved and would lead to inefficiency. In a meeting with Korošec,
a member of the Central Presidium of the Slovenian Communist Union,
Deng Xiaoping pointed out:
Our system is the People’s Congress system. The People’s democratic system under the Communist Party cannot have the Western
type (separation of three powers). The superiority of a socialist
country is that when doing something, when a resolution is made,
it can be executed right away without any other involvement. When
we say we want to reform the economic system, the whole country
will execute it immediately; when we make a decision to establish
special economic zones, we execute it right away without so much
mutual involvement, no unresolved discussions, and no decisions
6
without implementation.

Although the Chinese Constitution rejects the separation of powers, it
does not negate the reasonable division of authority. Although some scholars
believe that the Chinese system combines legislative and executive functions, in reality the Chinese Constitution confirms different jurisdictions
and the division of authority between different organizations. Therefore it
might be viewed as a model of “separation of powers” with Chinese characteristics. However, this division of authority is mainly a vertical rather
than horizontal one. Under this system, the judicial organs and the administrative organs are elected by the people’s representative organ to whom
they are responsible and by whom they are supervised. Administrative and
judicial organs enjoy constitutional protection to independently exercise
the functions and powers of their office. The Chinese constitutional system
admits this kind of supervision from top to bottom, but it rejects the reverse
supervision; it particularly rejects the judicial organs carrying out constitutional investigation of decisions made by legislative organs. However, judicial
organs may carry out investigations into the legality of administrative
actions, and representative organs can exercise supervision over judicial and
administrative actions. Under the present distribution pattern of political
authority though, there is still a lack of effective measures for representative
organs to supervise the administration.
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A “Confirmation Style” of Constitutional Amendment
Generally speaking, the US Constitution is believed to be the model of
a rigid constitution; the procedure for amending it is very strict. There have
been very few amendments since 1787 when the Constitution was drawn
7
up. The Chinese Constitution stipulates that the amendment procedure
must be stricter than that used for changing ordinary laws, but, in fact, it
is not too difficult to amend the Chinese Constitution. Since 1982, when
the present Chinese Constitution was issued and implemented, it has been
amended four times, mainly due to changes in mainstream political values
and views. The party in power carried out confirmation of this kind of
change through the Constitution. Some Chinese scholars call this way of
amending the Constitution “policy-type constitutional amendment” or a
8
“confirmation style of constitutional amendment.”
In the United States, the Constitution was drawn up first, and then the
government was born in accordance with its precepts. In China, the government came first and then came the Constitution, which is one reason one
cannot explain the Chinese Constitution using only the US constitutional
concepts. Many Western scholars have noticed the differing characteristics
of the Chinese and Western constitutions. The Chinese word xiànfaǎ (for
“constitution”) cannot even be translated into constitution. The Chinese
Constitution is not a social contract; it is a national declaration and thus
more like the US Declaration of Independence. This kind of declaration is
a confirmation of a triumphant political line. According to many scholars,
the Western constitution possesses a strong legal binding force; the Chinese
9
Constitution does not have so much legal meaning. If the Constitution is
viewed as a political declaration, then a so-called “violation of the Constitution” is naturally not a real problem. Therefore, some scholars have noted
that, from a historical perspective, no matter whether it was the previous
or the present Chinese government, whenever the Constitution became an
obstacle to social development, the Constitution was amended, so it would
10
not become an obstacle. In the past 30 years, the changes to the Chinese
Constitution have been mainly passive changes to adjust to political realities, embodying the model of a confirmation style of constitution. So the
Constitution has not been viewed as a legal restriction for the government.
11
Actually it has even been seen as a resource for the government. Of course,
this view of constitutional instrumentalism has been widely criticized by
scholars.
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During the Yan’an period, the Chinese Communist Party accepted the
view that the main function of the Constitution was to confirm political
reality. The classic expression is the definition by Mao Zedong in his article
“Constitutionalism in the New Democracy”:
Constitutionalism around the world, no matter whether in Britain,
France, the United States, or the Soviet Union, has been that after
the success of revolution when there was the reality of democracy,
then a fundamental great law was issued to recognize it. This then
12
is the Constitution.

If we trace back even further, the earliest source of this model of confirmation type of constitution came from the Constitution of the Soviet
Union. In 1936, Stalin pointed out that the Constitution is a confirmation of facts; it is not a guiding principle. As he said about the draft Soviet
Constitution:
There is an important difference between guiding principles and
the Constitution. What guiding principles talk about are things
that do not exist yet; they are to be gained and won over. On the
contrary, what the Constitution should talk about are things that
are already in existence, and they are things already gained and
won over. Guiding principles mainly talk about the future, but the
13
Constitution talks about the present.

Simply put, in this view, a constitution is a confirmation of facts, but
to simply equate the function of the Constitution as a confirmation of the
status quo seemed obviously too extreme to the Chinese. Thus, Chinese
Communist Party theorists took the idea a step further. As Zhang Youyu
pointed out, we must be careful that the so-called “things we have already
gained and won over” refer to the basic mutual relationship of various
social forces and the general facts of life for the whole society, but does
not include all the individual and partially realized facts. Next, the so-called
“already gained” is not limited to “completely realized,” and includes not
only the “must be” but the “may be” realized, particularly the parts that were
restrained, restricted, and obstructed by the Constitution and “were not realized.” For example, the 135th article of the new Soviet Union Constitution
stipulates: “The election of representatives will adopt universal suffrage;
those Soviet Union citizens of 18 years of age, no matter of what race, nation-

COLLECTED ESSAYS / 8

ality, sex, religion, education level, period of residency, social background,
condition of wealth and past activities, all have the right to participate in
elections.” That gives the right to vote to those missionaries and White Party
members whose right to vote was stripped away. These were “must be” and
“may be” realized facts, but their realization was obstructed by the old Constitution, which needed to be amended. If all the things that “must be” and
“may be” realized need not be stipulated in the Constitution, then why not
14
just keep the old Constitution. Why write a new one at all?
In Chinese political thinking, this view of a confirmation constitution
occupies the mainstream. The party in power views the Constitution as a
kind of political symbol and sign; it is to be adjusted following changes in
political reality. Although this view of the Constitution is the mainstream
political view, both the party in power and nongovernmental scholars
believe the implementation of the Constitution is an important part of the
legal system in China. In the past 30-plus years, the Chinese Constitution
has, to a certain degree, embodied the functions of a legal standard.

Implementation of the Chinese Constitution
In the context of the Chinese language, “implementation of the Constitution” is a very important concept, frequently mentioned in mainstream
political discourse. To China, the Constitution is a modern product. Both
during the Republican period and in post-1949 China, implementation was
very much emphasized at the time the Constitutions were being formulated.
The implementation of the 1982 Constitution is mainly political. Chinese
constitutions have traditionally not been implemented as legal standards. In
any case, the Constitution cannot implement itself; it has to rely on specific
mechanisms to be implemented. According to the Chinese Constitution, the
scope of implementing bodies is quite wide. It includes all the state organs,
15
social organizations, and others. As basic law, the implementation of the
Chinese Constitution is achieved mainly through legislation.

Implementing the Constitution through Legislation
It is important that the Chinese Constitution carries out its realization
through legislation. For example, some scholars believe that the socialist
16
Constitution does not protect individual rights in the face of state power.
The written document does not have a clear stipulation about the structure
of horizontal rights. However, the Chinese Constitution has established
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an administrative procedural system to protect this right. This system is
thought of as the concrete implementation of Article 41 of the Chinese
Constitution, which states that citizens have the right to appeal, to sue, or to
report any state organization or staff who commit an action in violation of
the law or who neglect their duties.
Unlike the US Constitution, the implementation of the Chinese Constitution mainly relies on legislative organs to carry out its precepts. When
a legislative organ draws up laws, it usually stipulates in the general rules
that “the drawing up of this law is based on the Constitution.” This type of
statement is rarely seen in legislation in other countries. A study of Chinese
legislation since the implementation of the Constitution shows that the
majority of legislation is the result of carrying out stipulations of the Constitution. The concrete ways in which this is done include:
(1) framing legislation, to set various organizational standards and
procedural standards for the operation of state power. Compared
to the US Constitution, the Chinese Constitution has more of a
principle organizational procedural structure. This characteristic
determines that the organizational and procedural standards of
the Constitution require legislation to make them concrete. This
legislation is not the same as the usual legislation carried out by
legislative jurisdiction based on the Constitution. It can be thought
of as a quasi-constitutional legal standard;
(2) actually legalizing abstract basic rights into different types of
legal rights and setting up different legal mechanisms in systems
of public and private law—which sets up separate legal systems.
On the one hand, it sets up a public system through legislation to
safeguard rights and limit powers, such as administrative permit
legislation, administrative enforcement legislation, and administrative punishment legislation. On the other hand, it sets up
legislation to confirm the private legal system and define the limits
of rights between equal principal parties;
(3) setting up legislation to perfect the proactive system of safeguarding basic rights. Specifically, it sets up concrete legislation to
confirm the required legal system for safeguarding basic rights, such
as the judicial and appeal system, the social safeguard system, and
the education system;
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(4) setting up the legal limit of safeguarding basic rights. Basic rights
stipulated in the Constitution are only declarations of principle,
so legislation is required to set up legal definitions for the actual
scope of various basic rights. However, due to the lack of a legal constitutional investigation procedure, there is still no constitutional
standard for determining whether these legal limits are proper.

Implementation of the Constitution by Administrative Organs
In China, administrative power is the core of state power. Administrative
organs set most of the organizational standards based on the Constitution,
and they perform the function of standardizing power. In addition, as the
“highest administrative organization” stipulated in the Constitution, the
State Council makes decisions and, in some cases, redresses violations
of the Constitution—for example, making judgments of unconstitutional
behavior against local jurisdictions selling and renting collective-owned and
state-owned land, or those that unilaterally set up nationality townships.
Administrative organs can even make judgments regarding certain activities by judicial organs. For example, the People’s Supreme Court at one
point asked the Ministry of Land and Resources how to understand issues
17
concerning city land.

Implementation of the Constitution by Judicial Organs
Modern legal systems can be roughly divided into the common law
system and the continental law system. The United States inherited the
British common law tradition. In general, the Chinese legal system borrowed the European continental tradition of a written law. The Chinese
court system is somewhat different from the European system. In the
allocation of personnel and actual political position, the court and the
People’s Procuratorate are only equal to government departments. They are
18
in a weaker position than the administrative organs. Under this system, the
judicial organs are elected by the People’s Congress and are responsible to
it. The main duty of judicial organs is to administer the laws of the highest
legislative organs and not to overrule them. Under this system, the court,
the People’s Procuratorate, and the public security administrative departments are all looked upon as “dictator organs.” Members of the court and
the People’s Procuratorate, for example, used to wear uniforms similar to
those of the police. Since the year 2000, the judges’ attire was changed from
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uniforms to robes similar to those of Western judges. However, Chinese
judicial organs are weaker than legislative organs under the law and are also
weaker than administrative organs in actual power. To a certain degree this
influences the independence of trials by judicial organs. The recent new
round of judicial reform tries to eliminate this influence through changes
in the judicial system.
In China, the court has no authority to deal with constitutional issues
and generally does not use the Constitution as the basis for trials. In 1955,
the Supreme People’s Court pointed out in one of its rulings that it was not
appropriate to quote the Constitution in criminal cases. In 2001, however,
the Supreme People’s Court quoted the stipulation of the right of education in the Constitution in the judicial interpretation of a civil case. The
Supreme People’s Court abolished this judicial interpretation in 2008. Up
to now, the Supreme Court has avoided any constitutional issues.
The Supreme Court of the United States explicitly judges the constitutionality of legislative and administrative actions, but the Chinese Court
cannot make the same kinds of judgments. However, the Chinese court can
exclude regulations that violate the Constitution by resorting to the selective
use of legal rules, thus realizing constitutional control of the “judicial law
system.” Under the present judicial system, even though the court may use
legal standards selectively, still “this will not affirm the efficacy of related
19
legal documents.” Therefore the effective scope of this type of constitutional control is only in the judicial trial area. Furthermore, there is a lack
of trial precedent to support it so the actual results are limited. The court
can carry out legal interpretation of laws according to the Constitution
in ordinary legal cases and thereby use the Constitution indirectly. If it
discovers a law that violates the Constitution, the court can report it to concerned organizations of the Standing Committee of the National People’s
Congress to deal with it. The use of this method is similar to the system of
the German common court asking the Constitutional Court to interpret the
Constitution.

Informal Constitutional Review
According to the Chinese Constitution, the Standing Committee of
the National People’s Congress is mainly responsible for constitutional
control. This function is similar to the function of the US Supreme Court
or the German Federal Constitutional Court. This is a formal legal mecha-
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nism written into the law for constitutional control. However, up to now,
legal organs have never legally abolished or revoked a decision, so the
whole mechanism of constitutional control by law is in a dormant state.
In actual legal practice, however, there exists an internal system at various
levels of the Standing Committee of the National People’s Congress that
is regularly used as a mechanism for constitutional control. This method
of solving legal standard violations of the Constitution is mainly designed
“to strengthen communication and negotiation with the formulating organization, propose suggestions, and urge it to amend or abolish it.” In the
practice of the legal work of the Standing Committee of the National
People’s Congress, a legal question-and-answer system has gradually evolved.
The 55th article of the “Legislative Law” affirms the legality of this type of
systemic practice. According to the stipulations of this article, the working organs of the Standing Committee of the People’s Congress may study
and rule on actual legal issues. Many disputes have been resolved by this
process of internal communication and negotiation. Some of the legal
issues involve interpreting the text of the Constitution and the constitutionality of the conduct of governmental authority. Some legal organs in the
People’s Congress also interpret articles in the Constitution in some cases.
This internal communication and coordination mechanism, which employs
question-and-answer dialogue to determine constitutional issues in disputes
arising from the exercise of governmental authority can be said to be a kind
of internal and informal constitutional investigation.

Constitutional Differences and Dialogue between Different
Departments
As noted, the Chinese Constitution is different from the Constitution
of the United States. The Chinese Constitution carries out legal confirmation based on a fundamentally preformed system. This is a basic fact in
the history of the development of the Chinese Constitution. When the
Constitution of 1954 was drafted, the Common Program constituted its
primary framework. According to Zhou Enlai, the major content of the
Constitution should include three elements: the system of the country; its
social structure; and people’s rights. This material was already included in
the Common Program. Related regulations that had already been implemented, or needed to be implemented, could be put in the Constitution.
After some deliberation or amending of the Central Government Organiza-
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tion Law, it could also be put in the Constitution. The principles outlined
in the Election Law could also be put in the Constitution. In this way, a
20
complete Constitution could be organized.
As a matter of fact, long before the Constitution was drafted, even
before the Common Program was drafted, the Chinese Communist Party as
a quasi-government was already exercising the function of managing society.
During the process of drafting the Constitution, many different systems and
departments were broadly mobilized to participate. Many of the members
of the drafting committee were leaders of governmental departments. Some
committee members of the Central Government Committee, members of
the Chinese Political Consultative Council, and other departments also
21
participated in the drafting of the Constitution. After the Constitution
was drafted, various departments carried out implementation of the Constitution within the scope of their assigned responsibilities. For example,
the Departments of National Land and Resources were more professional
in their interpretation and implementation of the articles concerning land
systems, so judicial organs may direct inquiries to administrative organs for
opinions with reference to such issues. Also, for example, the Land Department has the authority to interpret matters concerning city land-ownership
systems stipulated in the Constitution, the Forestry Department’s understanding of forestry rights in the Constitution is the most important
opinion in deciding the meaning of related articles, and the Department
of Post and Telecommunications has the authority to interpret matters
regarding secrecy and freedom of communication.

Departmentalism in the Implementation of the Chinese
Constitution
Although the American federal judiciary plays an important role in
the process of implementing the Constitution, it is not the only body that
interprets the Constitution. The legislative and administrative branches also
implement the Constitution and interpret the meaning of the Constitution.
According to Andrew Jackson, all three branches have the power to imple22
ment the Constitution within each one’s designated scope of authority.
This departmentalism is the implementation of the US Constitution.
The division of the Chinese government into different departments or
“systems” is the purview of the political party in power, rather than a system
called for in the Constitution. The party carries out the administration of
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society through different governing departments, each having a close connection with its own administrative area, thus forming their own “systems.”
Under a planned economy, there were even direct subordinate relationships between the administrative management departments and the targets
of management. This phenomenon is called “nonseparation of administration and industry” or “nonseparation of administration and society.”
Under this system, a managing department and its related area formed a system of its own. There is a certain level of independence and encapsulation
between the elements of the system. Owing to the differences in division of
labor and the fact that there is no subordinate relationship, it is very easy to
have a situation in which each is in charge of itself. The American scholar
Kenneth G. Lieberthal who studies Chinese politics, describes this system
23
as “fragmented authoritarianism.” Under this system, there is division
of labor between departments, but different departments all belong to a
comprehensive organization—for example, a party committee or a seniorlevel government unit. The actual administrative authority mainly belongs
to different departments, and the authority of the comprehensive organization is rather weak on the whole. In reality, there is a competitive
relationship between the different systems in China, which has some of the
function of division of labor and checks and balances. For example, we
have the mutual supervision and checks and balances between the tobacco
industry system and the public health system in the control of tobacco,
and the competition and checks and balances between environmental protection departments and the economic management systems, even though
these checks and balances are somewhat limited.
Historically, these different departments and organizations came into
being before the Constitution. From the establishment of the People’s
Republic of China on October 1, 1949, to the opening of the First
People’s Congress in September 1954, China’s government system adopted
a mixed judicial and administrative structure. The Central Government
organizations included the Central People’s Governing Committee and the
Government Administrative Council appointed and led by it, the People’s
Revolutionary Military Committee, the People’s Supreme Court, the
People’s Procuratorate and other organizations. The organizational structures, confirmed by the Chinese Constitution, were mainly institutions
already in existence. The drafting of the US Constitution occurred in just
the opposite way. It came before the creation of legislative, judicial, and
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administrative departments. The administrative departments did not participate in the design and drafting of the Constitution. The mechanism for
interpreting the Constitution did not constitute the authority of the departments. Owing to the fact that Chinese governmental departments existed
before the Constitution, these departments all participated in the drafting
and amending of the Constitution. Because of different specialties and
divisions of labor, specific departments have greater rights to comment on
certain articles of the Constitution. When a judicial organ is trying related
cases, it will honor the interpretation by these organizations and will even
inquire about the way these departments understand the Constitution.
The departments are the core of different systems, and there will be
conflict of interest between systems and differences between departments.
Under the decentralized and multivariate structure of implementation of
the Constitution, different departments have different understandings of
the Constitution. Each department has the authority to interpret those constitutional articles that relate to them, and other departments will honor
their interpretations. For example, the State Council is a system composed
of many departments. Although it is judicially and legislatively independent, its interior is decentralized and there are constant conflicts between
departments. Simply put, the Chinese Constitution specifies a division of
power but no formal system of checks and balances; the Chinese government, however has an informal system of checks and balances but no formal
division of power.

A Coordinated Dialogue Mechanism
The Chinese Communist Party does not have the same general significance as Western parties do, and it fulfills different functions from American
parties. In reality, it plays the function of a quasi-government. Historically,
there was first the Communist Party and then the governmental organizations and then the Constitution. In the Western constitutional system,
the party-organized system is not the core of the political organization and
is not where authority lies. Under the American constitutional system,
the three branches of government obtain their political authority from
the Constitution. But in China, although legally the greatest authority
is in the People’s Congress, actual political authority lies in the Chinese
24
Communist Party and the organization of the party is the link between
various organizations and specific systems. There are party organizations
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within all formal national organizations, and the basic-level party organizations are even spread to all aspects of society, including social organizations
and industrial companies. Every government organization is responsible to
25
the corresponding party organization. Therefore, whether it is a legislative
organization, a judicial organization, or an administrative organization, it
will carry on consultation or dialogue through the working mechanism of
the party.
Since the reform and opening up to the outside world, one of the important experiences of legal construction in China has been the party’s retreat
from the formal legal mechanism, and the transfer of actual power to the
26
legislative organs, administrative organs, and the courts. Under the model
of fully unified responsibility of party and government administration, no
matter whether a strategic decision is correct, responsibility is borne by the
party. Since the reform, strategic decisions of the Chinese Communist Party
have gradually been transferred from emphasis on substance to emphasis
27
on process. Hideo Tsuchiya calls it “decentralized leadership.” Under the
present system, the party leadership basically “assumes all responsibility
for the overall situation and coordinates all departments.” In the Chinese
political system, effective coordination is an important embodiment of the
ability to solve problems, and the people who work in the coordinating
organizations have more opportunities for easier advancement. To an
official, the ability to coordinate is even more important than specialized
professional knowledge. Therefore, there has appeared the phenomenon of
so-called “nonprofessionals leading professionals.”
In the organization of the Chinese Communist Party, there are various types of coordinating organizations for discussion of official business.
These coordinating organizations include both permanent and nonpermanent working (leading) groups. The coordination mechanism in the party
is guided by various internal mechanisms, such as the Central Culture Committee or the Central Comprehensive Management Committee. Legislative
organs, administrative organs, and judicial organs participating in this type
of coordinating mechanism are called member units. These organizations
may be divided into permanent and nonpermanent entities. Permanent
leading groups, for example, are the Central Politics and Legal Affairs
Committee, the Central Social Management and Innovation Committee, the Central Taiwan Affairs Leading Group, the Central Financial and
Economic Affairs Leading Group, and the Central Foreign Affairs Leading
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Group. The temporary leading groups are generally established to promote
specific public policies of great importance. For example, the Central
Judicial Reform Leading Group was established to promote judicial reform.
Based on need, this type of temporary coordinating organization may be
changed into a permanent one.

Coordinating Mechanisms Guided by the State Council
According to the Chinese Constitution, the legal position of the
People’s Congress is theoretically higher than that of administrative and
judicial organs, and it enjoys legislative and supervisory authority as well
as the power to interpret the Constitution. Since its authority became
empty, however, it was once called the “rubber stamp.” Although legislative
power has increased in the past 30 years, the administrative organs have
always been more important in political and legal practice in China. In
the language of Chinese politics, “Party Central” and “State Council” are
often mentioned together. In the majority of situations, the position of the
responsible person in the administrative organ is often higher than that
of a member or even a director of the People’s Congress. As the highest
administrative organization, the State Council will organize joint meetings
as a dialogue and consultation mechanism. Different departments of administrative organs may have different understandings of the Constitution and
these differences may be solved through various coordination mechanisms
in the administrative system. In the United States, different administrative
departments also may have different understandings and interpretations
of constitutional issues. For example, in two cases related to the Federal
Communication Commission (FCC), the opinion of the Attorney General
and that of the commission were different, and in the end the court sup28
ported the opinion of the FCC.
Similar to the organization of the Communist Party, the State Council
has various kinds of permanent and nonpermanent coordination organs
whose operating mechanisms are similar to that of the main party organization. Permanent organs are, for example, the State Council Legal System
Office, the Poverty Alleviation and Development Leading Group Office
and other such offices; nonpermanent organs would include, for example,
the Leading Group for Breaking Up Sequential Indebtedness and its office.
Here too, temporary leading group offices can be changed into permanent
coordinating organizations as occurred, for example, with the State Council
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Poverty Alleviation and Development Leading Group Office, the State
Council Diversion of Water from South to North Office, and the Three
Gorges Office, among others. These organizations perform the function
of communication and coordination between various departments and systems. In addition, there is a relatively loose coordinating organization called
Joint Meeting. According to stipulations of the State Council, the Joint
Meeting is a kind of consultative organization. It is “a working mechanism
established to consult and manage matters involving the duties of many
departments. Membership is based on a commonly negotiated working
system to communicate in a timely manner and to coordinate different
opinions in order to promote the implementation of work assignments.”
At the same time, the State Council stipulates that “the establishment of
interministerial joint meetings should be strictly controlled. Generally joint
meetings will not be established for matters that can be coordinated and
solved between the main department and other departments.”
An official seal will not be created for the interministerial joint meetings and no formal documents will be transmitted. If there is a definite need
for formal documentation, it may use the name of the leading department
and use the official seal of that department, or the related member units
can jointly issue formal documents. Depending on actual need, the member
units of the Joint Meeting may include organizational units of the Communist Party or judicial organs. Because Chinese judicial organs have weaker
political authority compared to comparable administrative organs, the dialogue and consultation between the judicial and administrative organs is
mainly that of dialogue between the judicial organ and the administrative
unit.
For example, according to the “Reply of the State Council Regarding
Agreement to Establish an Interministerial Joint Meeting System for
Serious and Extraordinary Work Safety Incident Investigation, Communication, and Coordination,” the Interministerial Joint Meeting consists
of the People’s Procuratorate, the Ministry of Public Safety, the Justice
Department, Safety Regulatory Headquarters, the Supreme Court, and
the Supreme People’s Procuratorate, with the Ministry of Supervision as
the leading unit. Another example is: “The State Reply Letter of the State
Council Regarding Agreement to Adjust the Duties and Member Units
of the Interministerial Joint Committee for Constructing a Social Credit
System (2012) No. 88”: the leading units are the Development and Reform
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Committee and the People’s Bank; the convenors are the director of the
Development and Reform Committee and the president of the People’s
Bank; the member units are the Central Party Secretariat, the Central
Propaganda Ministry, the Central Political and Legal Affairs Committee,
the Central Civilization Office, the Ministry of Supreme Supervision, the
Ministries of Education, Supervision, Civil Affairs, Justice, Finance, Agriculture, Culture, and Health, the Bureau for Preventing Corruption, the
Bureau of Public Employees, the Intellectual Property Rights Bureau, and
the Food and Drug Inspection Bureau.

Other Unofficial Dialogue Mechanisms
There are many other coordinating organs as well. Some, such as the
general offices of various levels of the party and the government, are comprehensive coordinating organs; others, such as some State Council offices,
are specialized. When the opinions of departments differ, the coordinating
organ can unify them by organizing consultations and discussions. This
form of dialogue is mainly for unofficial coordinating conferences.
Moreover, any two organizations with no subordinate relationship may
consult and carry on dialogues directly through the exchange of documents.
This type of document is generally called a “letter.” According to “The Work
Regulations for Handling Official Documents of the Party and Government
Administrative Organs” jointly announced by the Central General Office
and the State Council General Office, this form of transmitting documents
is mainly suitable for organizations who are not subordinate to each other
to arrange work, exchange questions and answers, and seek approval or
examination of matters. For example, a judicial organ and an administrative
organ can carry on informal constitutional dialogue through direct letters
and telegrams, as in the “Reply Letter of the State Land Administration
Bureau Regarding Ownership and Use of City Residential Sites and Other
Issues.” Coordination in the form of official letters may be called “back and
forth correspondence.”
China is, in fact, a society based on human feelings and relationships;
various types of informal meetings also constitute an important method
of communication. Sometimes, officials even go so far as to use personal
relationships to negotiate issues. In cases where “public affairs are managed
in a private manner,” the difficulty of coordination increases or decreases
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according to the nature of private relationships. (Thus it is not hard to
understand why drinking becomes an important element in the process
of Chinese political operations. The importance of alcohol is to “grease
relationships.”) Why do people make use of personal relationships to coordinate consensus? There are many reasons, but the main motivation is that
one’s career achievements determine the achievements of the organization,
as well as one’s own individual transfers and promotions. Moreover, government officials increase their own social capital in situations where there is
no division between public and private. Sometimes, this unofficial system
can enhance communication and dialogue to form consensus, thus becoming a beneficial supplement to the formal system. Sometimes, however, this
informal system can be impractical or it may be a poor substitute for the
formal negotiation system. There may be compromises that involve the sacrifice of principles. Therefore, it is necessary to try to restrict this means of
informal coordination and to perfect the formal dialogue mechanism and
platform.

The Judiciary as the Core of the Dialogue Mechanism
One important implementation mechanism of the US Constitution
is judicial investigation of violations of the Constitution. This model has
been adopted by many countries, including Japan, Canada, and Australia.
Under this system, the judiciary has the power to investigate the legislative
organ to determine constitutionality and to make authoritative interpretations of the Constitution in actual legal cases. In reality, judicial interpreting of the Constitution is not a system clearly regulated by the US Constitution; it is a systemic practice that started with the case of Marbury v.
Madison in 1803. In the process of implementing the US Constitution,
the judicial organ took up the function of safeguarding it as well. When
different departments have different understandings of the Constitution,
the judiciary, particularly the Supreme Court, interprets the meaning. In
actual cases, the judiciary has the highest power to interpret the Constitution; the interpretation of the Constitution by the Supreme Court is final.
But the interpretation by the court is not willful or arbitrary. Constitutional
dialogue outside the court also has an important effect. During the judicial
process, different organizations start up dialogues; participants are the Congress, the president, administrative organizations, the states, various interest
30
groups, and even the general public. During this judicial process, some-
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times the participants speak as persons involved and sometimes as “friends
of the court.” The core constitutional dialogue at the Supreme Court occurs
among the judges who make decisions on constitutional issues in closeddoor discussions. The court makes a decision based on the opinions of the
majority of its judges. However, judges with different opinions may also
express minority opinions. These minority opinions may be accepted by
the majority in the future and may become the theoretical basis of a new
decision. This constitutional dialogue around the judicial process avoids
arbitrary rulings based on a single judge’s personal values. Many scholars
do not agree with Chief Justice Hughes’ view that the meaning of the
Constitution should be decided by the court. These critics hold that the
judges’ interpretation should be restricted by other departments and even
31
the public’s understanding of the Constitution.
In the United States, judicial investigation of constitutional violations
supplies an effective process for consultation and communication. This
dialogue is guided by the judiciary but the participants are not limited
to the judiciary. In the Chinese constitutional system, the judicial organ
is the People’s Congress, which is also the executive organ. The Chinese
Constitution is a political constitution. It produces its effect mainly by
political techniques. In the view of mainstream political thinkers the judicial organ is not suited to solve constitutional issues because constitutional
issues are political and these issues should be given over to a higher political
authority to solve. As noted above, the judicial organ does not have higher
political authority. An important characteristic for the implementation of the
Constitution is to deal with the constitutional issues as legal issues by using
nonlegal methods. If we say that in the United States all political issues will
become legal issues sooner or later, it is just the opposite in China where
any legal issue may become a political issue, which may be resolved through
informal systems. This kind of constitutional dialogue can be called a coordination mechanism.
This Chinese-style coordination mechanism is just the opposite of the
US principles of division of power and checks and balances. Thus, US
judicial constitutional theory cannot be used to accurately describe the
actual operation of the Chinese constitutional system. There are certain
limitations even for using the functional framework of the legislative, the
judicial, and the administrative division of power to describe the Chinese
Constitution. Only when these are combined with other functions and
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organizations can one fully and accurately describe the operation of the
Chinese Constitution. The key to understanding the Chinese Constitution
is not as a judicial organ, but as the practice of the Constitution beyond the
court. Comparatively speaking, implementation of the Chinese Constitution is not carried out through the judicial process.

A Constitutional Dialogue Mechanism Goes Beyond the
Judicial
Although the American judiciary plays an important role in the process
of implementing the Constitution, it is not the only organ for interpreting
and implementing the Constitution: all federal and state governmental
organs have these duties. As far as the implementation of the US Constitution is concerned, the federal Supreme Court, Congress, and administrative
departments are all primary participants in the implementation of the
Constitution. The various legislative, judicial, and administrative organs
are also primary participants in the implementation of the Constitution.
32
Scholars have called this coordinate construction of the Constitution.
Different departments may have different understandings and interpretations of the Constitution; they carry out coordination or dialogue among
themselves. Not only different departments at the federal level, but all
the states have different implementations of the federal Constitution. In
the United States, it is up to the judiciary to sort out conflicts when they
arise. In China, there are also different interpretations of the Constitution
between different departments, but the main channel of constitutional dialogue is not judicial investigation; it is through the coordination mechanism
outside of the legal mechanism.
In the United States as well, the judiciary is not the only channel for
constitutional dialogue. If political departments have different opinions
about constitutional judgments by the judiciary, they may respond within
the scope of their respective official powers. Social organizations and the
general public may also engage in public discussions although this constitutional dialogue is one that takes place outside the judicial arena. Liberal
constitutional scholars view the court as a “principle forum,” but in reality
when it meets certain conditions, the legislative organ can also be a principle
forum. Congress can initiate dialogue around constitutional implementation, especially on so-called “political issues” which the court recognizes
as not being judicial in nature. During this dialogue process, various com-
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mittees function as vehicles to initiate the constitutional dialogue and carry
out constitutional investigation on the legal draft.
This investigation is rather similar to the pre-investigation by legal committees of Chinese legislative organs. This dialogue mechanism mainly deals
with constitutional issues through judicial committees of the legislative
assembly, but this kind of dialogue also exists widely in other committees.
33
The main body mostly concentrates on safeguarding basic rights. Similarly,
the legislative hearing process of the US Congress relies heavily on the participation of administrative organs, social groups, constitutional scholars,
34
and interest groups.
US administrative organs enjoy wide official power in the implementation of the Constitution. They carry out constitutional dialogue through
participation in the legislative program and the judicial process. The former,
for example, is through expressing opinions on the constitutionality of
35
bills in the Congress and even during the signing of the legislation. The
latter, for example, is through participating in lawsuits as a concerned party.
When there are different understandings of constitutional issues between
Congress and the administration, the judiciary often takes a passive position
and refuses to get involved.
Under the division of powers in the United States, the constitutional
36
dialogue is a horizontal dialogue between three equal bodies. Because
there is no subordinate relationship, the three government branches rarely
have direct dialogue and consultation concerning constitutional issues. This
strict division of power also may cause related departments to have difficulty coordinating well and to experience a reduction in efficiency. Publicopinion polling has revealed that many people expect the three branches to
have direct consultation and dialogue. As it stands, constitutional dialogue
among the three branches is mostly from a kind of historical development
perspective.
The Chinese constitutional dialogue, however, is oriented towards specific issues. The relationship of the Chinese legislative, administrative, and
judicial organs is not a horizontal relationship. As a “super legislative organ,”
the position of the People’s Congress is higher than that of both judicial
and administrative organs. As far as constitutional issues are concerned, the
interpretation of the Constitution by the Standing Committee of National
People’s Congress (SCNPC) has a greater effect than interpretations by the
judicial and administrative organs. According to the Constitution and the
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legislative law, the administrative organ and the judicial organ should hand
over constitutional issues to the SCNPC. During this process, consultation
on constitutional issues is carried out between the different organizations,
producing a vertical constitutional dialogue.
The American dialogue emphasizes checks and balances so it is easy
to have a stalemate. When participants become deadlocked, they can only
transfer the dispute to another procedure to continue the consultation. For
example, when the legislative organ does not agree with the interpretation
of the Constitution by the court, they can launch a new process.
The fundamental principle in the establishment of the Chinese Constitution is a “democratic centralization system.” Different organizations all
belong to the same political core so there is no requirement for checks and
balances between them. This constitutional dialogue is nonantagonistic.
Chinese traditional culture values harmony, not disrupting good feelings,
and stresses unity. If obvious differences occur between different organizations, they will not be approved by the mainstream political culture. Even for
some unconstitutional actions, the organization with power will solve them
through nonantagonistic internal consultation mechanisms. Peng Zhen
once pointed out: “It is not easy to ask everyone to do things according
to law now, since we have not stressed the legal system for a few thousand
years. Therefore, for some issues, the Standing Committee of the National
People’s Congress just finds ways to remind them. As long as they are
37
corrected, it will be just fine.” Therefore, the way of handling cases of
constitutional violation is not to directly proclaim a violation; it is to
carry out internal dialogue and consultation. And then the organization
that made unconstitutional decisions will take the initiative to withdraw
them. For example, the method of dealing with the Sun Zhigang case was
one of internal consultation. A decision of violating the Constitution was
not directly made. The State Council took the initiative and withdrew the
unconstitutional law.
Also, under the Chinese constitutional system, when horizontal
dialogue cannot reach a unanimous result, the vertical constitutional
dialogue will be brought in. According to Susan L. Shirk, one of the characteristics of the management model guided by the Chinese Communist
38
Party is “management by exception.” That is, the party focuses on those
important issues that cannot be resolved through routine methods of management. Under the routine management model, if two organizations with
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no subordinate relationship cannot reach a consensus on constitutional
issues, their dialogue will continue under the guidance of a higher organ.
This higher organ may be a formal legal organization or an informal organization, such as an organization in the party. On the other hand, the higher
department may demand that constitutional dialogue be carried out at the
lower level and recommend that “the contradictions will not be passed
upward,” so as to maintain harmony. In comparison, if constitutional
dialogue between the three US branches cannot achieve consensus, there is
no coordination mechanism among them, and they can only seek further
for solutions within their own departmental system. This means that one
organization makes a decision and then another organization gives a
response. Therefore, it is mainly a diachronic dialogue. Under the Chinese
Constitutional system, the exchange could best be described as a synchronized dialogue. In the United States, differences are recognized and
differences are allowed to exist. Chinese democratic centralization stresses
unity, does not acknowledge differences, and tries its best to eliminate differences. In reality, however, it is not easy to reach consensus in the strict sense,
so the result of this kind of dialogue is to cover up differences with abstract
decisions and leave the differences for continued dialogue in the future. At
the same time, problems will be left unresolved. Furthermore, the higher the
level of dialogue and consultation, the more abstract the language, so that
the decisions become even more ill defined. One only has to have a look
at decisions made by the Chinese Communist Party Central Committee
to understand this effort in seeking minimal consensus.
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